
Office of the Director 
455 Golclen Gale Avenue, 1 0 " ' ~ l o o ~  MAILING ADDRESS; 
San F~.tlncisco, CA 94 102 P. 0, Bo-Y 420603 
Tel: (415) 703-5050 Fax: (415) 703-505918 SUIT Frn~~cisco, CA 84/42-0603 

Clvistine L, I-Xn~well, X-Ieaing Officer 
Office of the Dii-ector - Legal Unit 
320 Wesl 4''' Street, Suite 600 
Los Angeles, CA 9009 3 

Re: Public Works Case No. 2005-037 
Of[-site Testing aid L1ispectiol1 Services 
JLII-LLII~ Unified Scliool District - Glen Avo11 High Scl~ool 

Dear Ms. Harwell: 

Tliis collstitutes the dete~~i~iliation of tlie Director of Industrial Relations regaqding coverage of tlie 
above-referenced 11roject under California's prevailing wage laws, and is made pursua~lt to. 
Califo'ol~iia Code of Regulations, title 8, sectioll 16001(a). Based 011 lily review of the facts of tliis 
case and a11 aallalysis of the applicable law, it is my detelmination tliat tlie off-site testing and 
ilis~ection services perfonlied by The Twining Laboratoly, h c .  ("Twining") is not s ~ b j e c t  to 
prevailing wage require~nents. 

013 Septeliiber 4, 2002, ICem Steel Fabrication, Inc. ("RSF") entered into a contract with tlie Jumpa 
Uliified Scl~ool Qist~ict ("District") to provide, stmctural steel for tlie constlx~ction of Glen Avo11 
High ~ c h o o l  ("Project") in ~iverside. '  It is undisputed that tlie Project is a public w~rlc.  Under the 
telms of paragrapli 2 of its coatract, KSF agreed to: 

[Plrovide a~id f ~ ~ ~ n i s l i  all the labor, materials, necessaly tools, expendable 
equipment, and all ~~t i l i ty  and traisportatioi~ services as described in the complete 
coiltract a i d  required to coniplete all work for: Bid#3/03L-Jul11pa Higli 
Scliool#3 Phase 1; Category 2-st~actmal steel i i ~ c l ~ d i ~ ~ g ,  if SO desired and 
ordered by the District, tllrougli major cbai'ge orders requiring the perfol~ila~ice of 
any or all Pliase(s) oftlie Project as identified ill tlie Co~itract docullients . , , . 

*KSF has been in business as a s~lpplier of slructmal steel si.~ic'e 1978. Its sole facility is a 'steel 
fabrjcatjo~~ shop at 627 Willjalns Street in Bakersfiel?, ICSF S L ~ J I ~ I ~ ~ ~ S , S ~ ~ ~ I C ~ L I ~ ~ ~  steel to private mid 
public entities' for use in the const~~~ction of a variety of stnict~ires. It has rece~itlltly supplied 
stsucru~.al steel for comme~.cial $uilding projects sucli as the Crossroads Business Center inbviue, 
the ICaiser Pennanente Pliase 11 Project in Bakersfield, llie United Airlilies lza~~gar in Oakland nlzd 
the Brjsbane Teclmology Park in Brisbane. . . 

011 February 3, 2003, Twining entered into a contract with ~ i s t r i c t  to provide testing and 
insl~ectjon services at I(SF's facility. As described in its proposal, Twinilig's services i~icluded the 
followjng: 

, - 
'Tilden-coil Cdnstnlcto~s, hlc, served as constn~ction manages for the Piaoject, a p p a ~ . e ~ ~ t l y  ja lieu of a  general 
contractor, 

- 
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Tlie DSA [Division of the State Architect] approved plalls and specifications and 
sefere~~ces therein will be thorougl~ly reviewed prior [to] and d~uing the structwal 
steel fab~.ication+ . . . 

Mill certifications will be used to identify all ,stmctural steel in accordalice with 
tlie requirements of the project glans and specificatiol~s. . . . , 

All welders pmposed for tlie project will have their qualifications wd welding' 
procedures (preqealifred and qualified) reviewed prior to steel fabrication. , . . 
Twining will provide daily hmldwritten reports upon leaving llze project eacli day. 
These repol% will be followed by a folmal typed report every two weeks. Tlie 
daily reports will indicate the work performed on a particular day by preferably a 
piece marlc a~lmbe3: of the stmctural steel member and the indiZriduals performing 
the wol-k, Partial and colnplete penetration welds will be non-dest~-uctively tested 
as required by the applicable code standards. All tests will be doc~~mented and 
reported ~mdes separate reports. 

All accepted work will be markea in an acceptable manner so as to perrnit the 
project inspector-of-record and the field inspection fum verification that the 
fabricated structural steel member is acceptable for field erection. , 

Lzi the event of a deficiency discrepancy, Ken1 Steel will be imediately notified 
so that the deficiency or discrepancy may be properly addressed or corrected. If 
the deficiency or discrepancy is not properly addressed or corrected before the 
steel memb0r iin question is to be shipped, the project inspector, the architect, the . 
structural engineer, the owner and ultimately DSA will be ixotiffed. All 
deficiencies~md discrepancies will be documented on the daily report as a matter 
,of record. 

Nolie of Twining's services was performed at the Project site, All of the above tas1;s Were 
i 
1 

perfolmed at ICSF's ~alcersfield'facilit~, which is located more than. 100 miles Born the Project site 
I in Riverside. 
I 

I 
f 

011 April 18, 2003, Twiiling sent a lettbr to Dislrict meinorializi~i~ certain agmenients regudiug 

! billing rates., The letter stated in part: 

D~lring several conversations , ,.. leading to OLTS revised proposal dated December 
i 
1 3, 2002, our special illspectio~l selvicos were estimated 011 a tentative scliedule 

provided by Ken1 Steel based upon a non-prevailing hourly billing rate. The basis 
' 

i 
of our rate was that our special inspection services were to be provided off-site in 
a fabrication shop apal-f froin the project site, 

[Olul- sel-vices v,lill continue to be conzpe~~sated 011 a non-prevailing hourly billing 
rate as indicated in the contract as Exhibit C. However, based upon new or-recent I I 
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judicial decisions, the Jurupa Unified Scllool District is seelcing a legal 0pi1zio11 on 
wl~etl~er off-site special jnsl3ection services are subject to prevailing wage 
requirements estsbljshed by the Director of hldustrial Relations, 

' 

[1]n the eve111 me legal opinion indicates t1la.t our off-site special inspectois u e  
s~lbject to PI-wailing w,age requirements, our cuaent 11011-prevailing wage lzourly 
billing rate for a special inspectol. would be 1-enegotiated to a prevailing llourly 

' billillg rate. . , . All :previous billings would be then adj~lsted for prevailing wage 
rate wit11 our employees being co~npensated f01:prevailing wage, . . 

, , 

Wllether prevailing wage obligatiolls @ttac'h t o  the testing and iilspectioll servicbs perfonzled by 
' 

Twi~lillg at' ICSF's Bakei'sfield facility is the subject matter of this determination. 

Discussion 

. , 
Labor Code section 1720(a)(l)' defines public worlcs to include: 

Co~zstruction, alteration, demolition, installation, 'or repair wo~lr done ~ l i ~ d e r  
contract and paid for in whole or in part out of public funds . ., . For purposes of 
this paragaph, "constnlction" includes worlc perfolmed during the design and 
preconsfnlction phases of construction including, but not limited to, inspection 

Section 177 1 generally requires the payment of prevailing wages to 'worlcers employed on public 
WOI-I<. Section 1772 provides tliat: "Workers employed by contractors or subcontxactors in the 
eiecLition of any colltract for public work are deemed to be employed upon public worlc." Finally, 
under sectiolz 1774 such contractors or subcontractors "shall pay not less than t1ie specified 
prevailing rates of wages to all work[ersJ employed in the executiw of the contract." Work falls 
within tlie scope of sections 1771, 1772 and 1774 wl~en it is "functionally related to the process of 
construction" and "an iinegrated aspect of the 'flow' process of constlz~ction." See 0. G. Sctrzsone 
Co. v, Dept, ofT7~~1~zspor.tniiorz (1976) 55 Cal.App.3d 434, 444, quoting Green v. Jones (1964) 23 
Wis,2d 551, 128 N,W,2d 1 ,7 ,  

It is ~~~ldislluted that the Project, the constr~~ction of a Iziglz sclzool in Riveleside cloxze under contract 
alld paid for in whole 01. i1i4part out of public funds, is a public w o k ,  The question l~ese~ i t ed  here 
is wlzetlier the testing a ~ ~ d  iizspection services perforlzzed by Twining employees at the KSF facility3 
ill Bakersfield was "f~~nctionally related to the process of cosstructioa" and "an integrated aspect of 
the 'flow' plocess of constmctio~l" wjtlzin the meaning sections 1771, 1772 and 1774. 

i Twill~~lg e~nployees performed their work independent of the constl-~~ction aclivitjes at the Project 
sjte. They worlced enti~ely in the fabrication shop and never at tlie consti~~otion site. They had 110 

I 2~ubseque i~ t  statutory references are to the Labor Code uilless otherwise indicated. 

I j 3 ~ l ~ e  JCSF facility is a general use facility. Theiqefore, unlike a dedicated yard or secoilda~y public_wol~lcs site, d ~ e  
fabricaiio~x wosk pesfo1111ed at the KSF facility is not subject to prevailing wage lequirealents. See-0, G, Scuiso17o Co. 
11. D e p ~  ofr7.ni1s~~oi.tc1tio17, S~I])I .N,  55 Cal.Apl1.3d 434. - -- - - 

J - 
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iliteraction with the construction worlcers, and tliey inspected aiid tested the st~x~ctural steel at a11 
entirely different place and t i ~ i ~ e  than the steel was erected. Once tliey determined a member to be 
satisfactoly, that meillbet could not be immediately incorporated in the coiistmction project 
because it first had to be transported a distance of lllore than 100 miles. Under these 
circumsta~~ces, tlie off-site testing and iilspectio~i services perfomled by Twining employees was 
1101 5111 integrated aspect of the flow process of construction, and was not sufficie~~tly f~uictionally 
related to that process as to be done in the executioli oftlie public worlc. It'would be more accnrate 
to say t11at is work is f~~nctjonally related to the process of material fabrication, 

Based 011 the foregoing and consistent with the analysis and outconle of past precedential public 
woslcs coverage decisions applying the same Code  section^,^ Twining employees performing off- 
site testing and inspection services were not employed in the execution of a contract for public 
woslc witliil~ the mea~~ing of sections 1771, 1772 and 1774, and therefore Twining was not required 
to pay prevailing wages, 

I hope this detenniliation s'atisfactolily answers your inquily. 

olm M. Eea 

, 

I 

'~ecisiolls in wllich t l ~ e  work in question was found not to be in the execution of a contract for public worlc include FW 
2002-096, Reqlrest for Proposals: Plaiztirzg, Operntioiz, Mni7ztei1aizce nizd Moilitori7zg of Oweizs Lake Sotctlzern Zones 
n/lnlznged I/egefntion Project (December 16,  2005) (mspection, testing and monitoring work that occurs after the 
conlpletion of the public worlc was not directly related to tlle prosecution of the public ,work and necessary for its 
colllpletion); and PW 99-037, Alni~zecIcl Corridor Project, AM Ready Mix Concrete n?zcl Robertson's Readj, Mix 
Co1~crele (April 10, 2000) (delivery of concrete n i x  was not an inlegated aspect of and functionally related to 

I col.~shxiction work on the project). Decisions in wl~icb the worlc in question was f'ound to be in  the execution of a 
! colltract for public worlc ii~clude PW 2003-026, Advisory Ol~iizio7z 017 DSA Projeci hzspectors (October 7,  2003) 
1 (project Inspectors actively and coiitiiluously lnonitoriilg cont~~actor's work t l rougl~ on-site physical presence whenever 

tllere was consn-uction activity were a vital and integral pait of conslluctioll projects); PW 2004-013, 0171 Creek Joiizt 
Elenlenrtriy School Districl, Co)jote Ridge Elei7zeiitaly School, Oil-site Hemy Eqzlipi7zelzi Upkeep (Decenibeln *16, 2005) 
(on-site heavy equipment uplceep by contractor's shop eniployees was di~ectly related to the prosec~dioll of the public 
work and llecessaly for its conlpletio~l); and PW 2005-018, 117slnllalioiz nizd Rei7zoval of  Tei~zl~ol.cciy Feizciizg ciizd 
P01,iel. (llld Co~izi~zr~iziccrtiorzs Facilities, Eastside High School, Aiztelope Ycrllej~ Ulzioil High Scllool Disti.ici (Febmary 
28, 2006) (ren~ove] of temporary fencing and power and colnn~unicat.ions facilities was perfomled as part of 
collstlvction plocess). See also, PW 2004-023, Pi.e~~niliizg Wcige Rates, RicAnzond-Son Rcfilel Bi-idge/Be~zicz~- 
Adcii.tillez Br/rlge/Scrn Frm7cisco-O~lclc~iicl Bcy BBdge, Ccflfo7.izia Depai.hleizt of Transportc~tion and PW 2003-046, 
Pzrb]ic Woi.lts Co~~erc/ge, Mlesl Miss1011 B(iy Driije Bridge Reti-ofit Pi.oject, City ofSol7 Diego (January 23, 2006)(only , 
to~lboat  operators w l ~ o  haul nlaterials fro111 dedicated sites 01. w110 are involved in tlie illmediate incolporation of 
lllatelials into biidge plojects wese pe~folnling w6rk functionally ielated to and integrated wit11 the process of - 
construct~on). 


